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TO THE HONORABLE NANCY F. ATLAS: 
 

Plaintiffs Steven F. Hotze, M.D. (“Hotze”) and Braidwood Management, Inc. 

(“Braidwood”), by and through their counsel, hereby opposes the motion to dismiss [Doc. 

14] filed by Defendants Kathleen Sebelius, Secretary of Health and Human Services, and 

Jacob J. Lew, Secretary of the Treasury (collectively, “Defendants”). 

NATURE AND STAGE OF PROCEEDING 

The Patient Protection and Affordable Care Act (“ACA”)1 adversely affects 

Plaintiffs, and many others throughout Texas, in violation of the Origination Clause and 

the Fifth Amendment of the U.S. Constitution.  No one – neither supporters nor 

opponents of ACA – seriously doubts its pervasive impact on health care and the entire 

economy.  Plaintiff Hotze and his employer Plaintiff Braidwood, considered a “large 

employer” subject to ACA, are injured by the law.  Braidwood faces penalties for not 

providing ACA-complaint coverage (which Defendants call “employer responsibility”), 

and Braidwood is also injured by increased costs due to the mandates imposed by ACA.  

Braidwood’s employees (including Plaintiff Hotze) face a penalty under ACA’s 

individual mandate (which Defendants call “minimum coverage”). 

But ACA is unconstitutional because it was enacted in violation of the 

Origination Clause, and ACA’s mandate that citizens choose between paying a penalty 

                                                 
1 The Patient Protection and Affordable Care Act was enacted at Pub. L. No. 111-148, 
124 Stat. 119, as amended by the Health Care and Education Reconciliation Act of 2010, 
Pub. L. No. 111-152, 124 Stat. 1029, and by the Department of Defense Full-Year 
Continuing Appropriations Act, 2011, Pub. L. No. 112-10, 125 Stat. 38. 
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or transferring their property directly to other citizens violates the Fifth Amendment.  

Neither of these violations by ACA has been addressed yet within the Fifth Circuit. 

Defendants seek to avoid a substantive ruling on ACA here, by insisting that 

Plaintiffs somehow lack standing.  But ACA imposes additional costs on the employee 

benefit health plan of Plaintiff Braidwood in order for it to become compliant.  (Compl. 

¶¶ 28-30)  Meanwhile, Plaintiff Hotze faces imminent penalties under ACA’s minimum 

coverage requirement.  (Id. ¶ 17)  Defendants do not deny that ACA has caused 

insurance premiums to increase, and the immense impact of ACA on the people and 

businesses of Texas, including Plaintiffs, cannot be seriously contested.  Standing 

plainly exists here for this challenge, and Defendants’ motion to dismiss should be 

denied. 

ISSUES PRESENTED 

1. Whether Plaintiffs have standing to challenge ACA’s constitutionality. 

The standard of review is that “it is the burden of the party who seeks the 
exercise of jurisdiction in his favor clearly to allege facts demonstrating 
that he is a proper party to invoke judicial resolution of the dispute.” 
FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 231 (1990) (emphasis 
added, quoted by Defendants’ Motion, “Defs. Mot.,” at 4) 

 
2. Whether the Anti-Injunction Act, 26 U.S.C. § 7421(a), or ripeness 

doctrine bars Plaintiff Braidwood’s challenge to the employer responsibility provision.   

 The standard of review is the same as for Issue 1 above. 

3. Whether ACA violates the Origination Clause, U.S. CONST. art. I, § 7. 

The standard of review is that the “complaint must contain sufficient 
factual matter, accepted as true, to ‘state a claim to relief that is plausible 
on its face,’” with all reasonable inferences drawn in Plaintiffs’ favor.  
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Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. 
Twombly, 550 U.S. 544, 570 (2007)). 
 

4. Whether ACA violates the Takings Clause of the Fifth Amendment, U.S. 

CONST. amend. V. 

 The standard of review is the same as for Issue 3 above. 

SUMMARY OF ARGUMENT 

Justice Thurgood Marshall, writing for the U.S. Supreme Court, observed that: 

A law passed in violation of the Origination Clause would thus be no more 
immune from judicial scrutiny because it was passed by both Houses and signed 
by the President than would be a law passed in violation of the First Amendment. 

 
United States v. Munoz-Flores, 495 U.S. 385, 397 (1990).  The mandates in ACA are 

invalid as revenue-raising provisions that originated in the Senate in violation of the 

Origination Clause.    

The revenue-raising effects of ACA injure Plaintiffs, as well as other Texans.  The 

Texas government has properly declined to take federal subsidies funded by ACA, and 

thus the money flows in only one direction under ACA: away from Plaintiffs and away 

from Texas.  Plaintiffs will never see again the money which ACA’s revenue-raising 

provisions extract from them.  Plaintiff Hotze will pay penalties for not having an ACA-

compliant plan, and Plaintiff Braidwood will pay penalties for not being an ACA-

compliant plan.  The alternative of paying higher insurance costs due to ACA is likewise 

injurious. 

 In addition to its violation of the Origination Clause, ACA also violates the 

Takings Clause of the Fifth Amendment by compelling Plaintiffs to transfer property 
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directly to others.  Just as taxing speech based on content would violate the First 

Amendment, imposing taxes to coerce payments to private parties violates the Takings 

Clause.  The Supreme Court did not resolve, in NFIB v. Sebelius, 132 S. Ct. 2566 (2012), 

the Takings Clause or Origination Clause defects in ACA.  They should be resolved here. 

ARGUMENT 

I. The Court Has Jurisdiction Over Plaintiffs’ Claims. 
 
 There was no standing difficulty that prevented reaching the merits in NFIB, and 

standing likewise exists here on the pleadings.  Plaintiffs have alleged facts, with all 

reasonable inferences drawn in their favor, to establish standing and ripeness. 

A. Plaintiffs Have Standing. 
 

Plaintiffs expressly allege that “ACA penalizes nonexempt individuals, including 

Plaintiff Hotze, who do not maintain “minimum essential” health insurance coverage 

under ACA.”  (Compl. ¶ 17, citing 26 U.S.C. § 5000A)2  This alleges injury to Plaintiff 

Hotze, and establishes his standing to challenge ACA.  Plaintiffs face the imminent loss 

of both money and regulatory flexibility in their health-insurance options due to ACA.  

As expressly set forth in the Complaint, “Plaintiffs will suffer irreparable harm in being 

compelled to switch to a more expensive government-approved insurance plan that does 

not cover or reimburse for desired medical services.”  (Compl. ¶ 31)  And “Plaintiffs will 

suffer unrecoverable financial losses from the implementation of ACA, which they will 

have no practical way of recouping from the federal government or from private, 

government-approved insurance carriers.”  (Id. ¶ 32)  Indeed, “Plaintiffs have already 
                                                 
2 Citations to a paragraph in Plaintiffs’ Complaint are in the form “Compl. ¶ __.” 
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suffered harm by the reduction in market choice for affordable health insurance, as 

insurance premiums have already increased in the market due to ACA.”  (Id. ¶ 33) 

These injuries easily qualify as “injuries in fact” for purposes of Article III.  Ass’n 

of Community Org. for Reform Now v. Fowler, 178 F.3d 350, 357-58 (5th Cir. 1999) 

(“the injury in fact requirement … is qualitative, not quantitative, [and requires] no more 

at stake … than a fraction of a vote, a $5 fine and costs, and a $1.50 poll tax”) (internal 

quotations omitted); Diamond v. Charles, 476 U.S. 54, 66 (1986) (physicians have 

standing to challenge state actions that financially affect their practices); Vill. of 

Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 263 (1977) (unlawful 

administrative burdens “[c]learly… me[e]t the constitutional requirements, and … 

[Plaintiffs] therefore ha[ve] standing to assert [their] own rights,” the “[f]oremost” of 

which is the “right to be free of arbitrary or irrational [agency] actions”).3 

In addition, the Origination Clause protects liberty, and Plaintiffs have standing to 

enforce it.  Munoz-Flores, 495 U.S. at 394-96.  The existence of alleged procedural 

injuries, as Plaintiffs assert here under the Origination Clause, face a relaxed standing 

inquiry under Article III.  See Lujan v. Defenders of Wildlife, 504 U.S. 555, 571-72 & n.7 

(1992); United States v. Johnson, 632 F.3d 912, 921 (5th Cir. 2011).  Plaintiffs’ claim 

under the Origination Clause concerns the procedure by which Congress may enact laws, 

                                                 
3 Plaintiffs’ standing supports all of the bases on which Plaintiffs challenge ACA because 
“once a litigant has standing to request invalidation of a particular agency action, it may 
do so by identifying all grounds on which the agency may have failed to comply with its 
statutory mandate.”  DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 353 & n.5 (2006); 
Duke Power Co. v. Carolina Envtl. Study Group, Inc., 438 U.S. 59, 78-81 (1978) 
(standing doctrine has no nexus requirement outside taxpayer standing). 



6 
 

and Plaintiffs seek to enforce the constitutional requirement that new taxes be initiated 

only by those representatives closest to the people, which is a matter foundational to our 

constitutional republic.  See Munoz-Flores, 495 U.S. at 394-96.   

B. Defendants’ Rely on False Assumptions to Argue Against Standing. 

The Braidwood employee health benefit plan is non-compliant under ACA, which 

subjects both Plaintiff Hotze and Braidwood to ACA penalties or a requirement that they 

purchase more expensive insurance.  This establishes their standing. 

1. Plaintiff Hotze Is Injured by the ACA Penalties. 
 

Plaintiff Hotze is injured by the ACA penalties imposed through the individual 

mandate.  Plaintiff Hotze participates in the ACA-noncompliant Braidwood plan and 

does not satisfy the “minimum essential coverage” required by the individual mandate.  

(Compl. ¶¶ 11, 26)  Defendants are incorrect in arguing that Hotze might acquire 

“minimum coverage” (ACA-compliant insurance) in 2014 or later years.  But even if 

Defendants’ argument were correct, compelling someone to participate in a government 

program does not mean that he is not thereby injured; forcing Hotze to purchase minimum 

coverage to avoid ACA penalties is still injurious to him, because it increases Hotze’s 

costs and the “[g]overnment-approved insurance plans under ACA do not typically cover 

medical expenses for effective wellness programs, such as those sought by Plaintiff 

Hotze and other employees of Plaintiff Braidwood.”  (Compl. ¶ 29)  In addition, the 

Complaint alleges that “[t]he implementation of ACA has already caused increases in 

health insurance premiums.”  (Id. ¶ 30)  ACA imposes vast new requirements on health 

insurance plans, such as coverage for preexisting conditions, which inevitably cause the 
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premiums to increase for those who lack those preexisting conditions.  (id. ¶ 59)  These 

allegations of injury suffice to establish standing. 

Defendants misplace reliance on a decision from the Eighth Circuit, in which 

standing was held to be lacking because one defendant was under 30 years of age and 

thereby qualified for an exemption from ACA, and the other defendant was a public 

official (the lieutenant government) who likewise did not have any alleged injury.  See 

Kinder v. Geithner, 695 F.3d 772 (8th Cir. 2012) (cited by Defs. Mot. 8)  That Eighth 

Circuit decision is not controlling here, where Plaintiffs expressly allege that they “are not 

eligible for any waivers or exemptions provided by statute in ACA or by administrative 

actions by Defendants and the corresponding federal agencies.”  (Compl. ¶ 26) 

Defendants provide no scenario whereby it is even possible for Hotze to avoid 

being injured by ACA.  The Complaint explains that Hotze would pay more and receive 

less if he did switch to a  “government-approved insurance plan,” because it would “not 

cover or reimburse for desired medical services.”  (Id. ¶ 31)  Defendants argue that 

“Hotze makes no allegations as to the insufficiency of the insurance he receives through 

his employer” (Defs. Mot. 9), but Plaintiff Hotze does expressly allege that he is subject to 

the penalties imposed by ACA.  (Compl. ¶ 17)  And Hotze does not have any exemptions 

to ACA available to him.  (Compl. ¶¶ 17, 25-26) 

Defendants resort to citing non-Fifth Circuit dismissals of challenges to ACA, but 

none of those other decisions are applicable here.  (Defs. Mot. 10)  In the Ninth Circuit 

opinion of Baldwin v. Sebelius, 654 F.3d 877 (9th Cir. 2011), the Court described a litany 

of essential allegations that were lacking there, but exist here.  See id. at 878.  Moreover, 
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that decision predated the finding of standing by the Supreme Court in NFIB.  In another 

pre-NFIB ruling, the Third Circuit also relied on a lack of allegations that exist here.  See 

N.J. Physicians, Inc. v. President of the U.S., 653 F.3d 234, 240 (3d Cir. 2011). 

Within the Fifth Circuit, a district court in Mississippi denied an analogous motion 

to dismiss based on standing, and allowed the case to proceed to the summary judgment 

stage before resolving it.  Walters v. Holder, 2012 U.S. Dist. LEXIS 119328, *3 (S.D. 

Miss. Aug. 23, 2012).  To the extent that court had granted motions to dismiss on some of 

the claims, it allowed plaintiffs the opportunity to amend.  Only after plaintiffs failed to 

provide adequate evidence at the summary judgment stage, did the court dismiss the 

lawsuit.  See id.  And Defendants’ own cited authority found that standing “clearly” 

exists on analogous facts.  See Sissel v. United States HHS, 2013 U.S. Dist. LEXIS 

91071, *11 n.7 (D.D.C. 2013) (“invalidation of the individual mandate would remedy” 

the injury, because plaintiff would not then be subjected to the burdens of ACA). 

In sum, standing exists here because Plaintiffs have fully alleged injury that results 

from the ACA-imposed Hobson’s choice of requiring Plaintiffs either to purchase more 

expensive, less-desirable ACA-compliant insurance, or pay ACA’s penalties.  These are a 

far cry from “self-inflicted injuries [that] are not fairly traceable to the Government's 

purported activities.”  Clapper v. Amnesty Int’l USA, 133 S. Ct. 1138, 1152 (2013). 

2.  Defendants’ Penalty Postponement Does Not Deny Braidwood Standing. 
 

Defendants object to the standing of Plaintiff Braidwood, “in its capacity as an 

employer,” because “not every large employer will be subject to the Section 4980H 

assessable payment when it takes effect in 2015.”  (Defs. Mot. 11)  But standing exists for 
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Braidwood on bases other than the penalty, such as its economic injury in the form of 

higher insurance premiums, which Defendants have not denied or contested.  (Compl. ¶¶ 

30, 33)  

Defendants try to muddy the waters by arguing that Braidwood is subject to the 

“assessable payment only if at least one of its full-time employees is certified as having 

enrolled in a qualified health plan in an exchange and that full-time employee is allowed 

premium tax credits or cost-sharing reductions.”  (Defs. Mot. 11, quoting 26 U.S.C. §§ 

4980H(b)(1) & 4980H(a)(2)).  But Defendants concede the only way that Braidwood can 

protect itself against that costly result is by providing coverage that meets the 

requirements under ACA: “an applicable large employer that offers affordable, minimum 

value coverage to its full-time employees and their dependents cannot be subject to the 

Section 4980H assessable payment.”  (Defs. Mot. 11)  To offer that coverage, Braidwood 

has to pay more and accept less, which establishes standing.  (Compl. ¶¶ 28-30) 

This is not merely a lawsuit by “a plaintiff raising only a generally available 

grievance about government” which the Supreme Court held (on summary judgment) 

“does not state an Article III case or controversy.”  Lujan v. Defenders of Wildlife, 504 

U.S. 555, 573-74 (1992).  The effect of ACA on Plaintiffs is real and direct:  Plaintiffs 

face penalties for not purchasing ACA-compliant insurance that Plaintiffs do not want, 

contrary to Defendants’ argument otherwise.  (Compl. ¶ 31; Defs. Mot. 12)  Plaintiff 

Braidwood is subject to injury caused by ACA, in the form of increases in insurance costs 

(which Defendants do not dispute) and ACA penalties for not offering ACA-compliant 

insurance. (Compl . ¶¶ 28-33)  Nothing more is required here. 
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C. Plaintiffs’ Claims Are Ripe. 

Plaintiffs’ injuries are fully ripe now because the imminent application of ACA 

against Plaintiffs is clear.  “Where the inevitability of the operation of a statute against 

certain individuals is patent, it is irrelevant to the existence of a justiciable controversy 

that there will be a time delay before the disputed provisions will come into effect.”  

Stolt-Nielsen S.A. v. Animal Feeds Int’l Corp., 130 S. Ct. 1758, 1767 n.2 (2010); 

Blanchette v. Conn. Gen. Ins. Corp., 419 U.S. 102, 143 (1974); see also Ohio Forestry 

Ass’n, Inc., v. Sierra Club, 523 U.S. 726, 737 (1998) (plaintiff “may complain at the time 

… that [procedural] failure … takes place, for the claim can never get riper”). 

Plaintiffs’ claims here are purely legal and thus are fit now for judicial review 

without the need for future developments.  “As this allegation does not depend on the 

extent to which petitioners are deprived of the economic use of their particular pieces of 

property or the extent to which these particular petitioners are compensated, petitioners' 

facial challenge is ripe.”  Yee v. City of Escondido, 503 U.S. 519, 534 (1992).  Plaintiffs 

have no practical way of recouping their injuries under ACA (Compl. ¶ 32), and Plaintiffs 

face immediate and irreparable hardship if the Court defers review.  And there is no 

reason to defer review: Defendants will suffer no hardship from immediate review, and 

Defendants themselves have a significant interest in determining the validity of ACA 

sooner rather than later.   (Id. ¶ 35) 

Defendants do not contest the ripeness of Plaintiff Hotze’s claims, nor could they.  

Instead, Defendants argue that Plaintiff Braidwood’s claims are unripe because 

Braidwood supposedly will not be penalized until 2015.  (Defs. Mot. 3 n.4, 12, citing an 



11 
 

IRS Notice)  But such delay in enforcement of the employer responsibility does not 

insulate Braidwood from injury by ACA.  The individual mandate in ACA has the effect 

now of diminishing the value of Plaintiff Braidwood’s current employee health plan, 

because it is not disputed that Plaintiff Braidwood would need to incur additional costs in 

order to make it ACA-compliant.  (Compl. ¶¶ 28-30)  Economically, Plaintiff Braidwood 

suffers an immediate loss in the value of its employee health plan due to ACA, which 

makes it more costly for Braidwood to attract and retain employees who are subject to the 

individual mandate if they do not particulate in an ACA-compliant health plan. 

Defendants misplace reliance on cases involving criminal penalties for their 

argument against ripeness for Braidwood.  (Defs. Mot. 18)  It is not necessary, as 

Defendants insist, that there be more clarity “whether Braidwood will be liable for an 

assessable payment under Section 4980H.”  (Id. 17)  ACA imposes costs on Braidwood’s 

employee health plan in order for it to become compliant (Compl. ¶¶ 28-30), and this 

causes sufficient economic injury to ACA to support standing now.  ACA increases 

Braidwood’s labor costs to compensate its employees at the same pre-ACA level. 

D. NFIB Precludes Defendants’ Argument Based on the Anti-Injunction 
Act. 

 
The Anti-Injunction Act (“AIA”), 26 U.S.C. §7421(a), and 28 U.S.C. §2201(a) 

pose no barrier to judicial review because, while ACA’s penalties qualify as taxes for 

constitutional purposes under NFIB, the U.S. Supreme Court held that those penalties are 

not taxes for statutory purposes.  NFIB, 132 S.Ct. at 2584. The Supreme Court rejected 

virtually the same argument that Defendants make here about the AIA. 
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Defendants concede that “[i]n NFIB, the Supreme Court held that the AIA does not 

bar a pre-enforcement challenge to the minimum coverage provision.”  (Defs. Mot. 14)  

The Court so ruled, as Defendants concede, because in ACA Congress “chose to describe 

the ‘[s]hared responsibility payment’ imposed on those who forgo health insurance not as 

a ‘tax,’ but as a ‘penalty.’”  Id. at 2583 (quoting 26 U.S.C. § 5000A(b), (g)(2)). 

But Defendants insist on a result here that would conflict with how the Supreme 

Court held in NFIB.  Defendants argue that because Section 4980H sometimes refers to 

the assessment on Plaintiff Braidwood as a nondeductible “tax” rather than as a penalty, 

AIA somehow precludes judicial review here despite not blocking relief in NFIB. 

Defendants’ wordplay to avoid the merits here amounts to splitting hairs.  Section 

4980H of ACA describes the penalties on employers as “assessable payments” and 

“assessable penalties.”  Even the Fourth Circuit rejected the government’s suggestion that 

AIA precludes judicial review of the employer tax penalties in ACA. Liberty Univ., Inc. 

v. Lew, 2013 U.S. App. LEXIS 14052, *23 (4th Cir. July 11, 2013) (“[W]e hold that the 

employer mandate exaction, like the individual mandate exaction, does not constitute a 

tax for purposes of the AIA. Therefore, the AIA does not bar this suit.”).  The penalty 

against employers should be treated the same, for the purpose of AIA, as the penalties 

against individuals. 

II. Plaintiffs State a Claim Upon Which Relief Can Be Granted. 
 

Plaintiffs state a valid claim on two independent grounds: the Origination Clause 

and the Fifth Amendment.  The Supreme Court expressly held in NFIB that ACA, as a tax, 

“must still comply with other requirements in the Constitution.”  132 S.Ct. at 2598.  
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Because ACA does not comply with the Origination Clause and Fifth Amendment, ACA 

must be declared unconstitutional and enjoined. 

A.  The Enactment of ACA Violated the Origination Clause. 
 

The Origination Clause requires that “[a]ll Bills for raising Revenue shall originate 

in the House of Representatives; but the Senate may propose or concur with Amendments 

as on other Bills.” U.S. CONST. art. I, § 7.  As Supreme Court Justice Thurgood Marshall 

wrote for the Court, “[a] law passed in violation of the Origination Clause” should be 

reviewed and invalidated by the Courts as readily as a violation of the First Amendment 

would be.  Munoz-Flores, 495 U.S. at 397 (quoted in full supra).  ACA’s tax provisions 

did not originate with a revenue-raising bill in the House, and thus are unconstitutional. 

The Origination Clause is a fundamental safeguard in the Constitution to ensure 

that representatives closest to the people (the House) would control the purse strings: 

The consideration which weighed ... was, that the first branch [the 
House] would be the immediate representatives of the people; the second 
would not. Should the latter have the power of giving away the people’s 
money, they might soon forget the source from whence they received it. 

5 J. Elliot, DEBATES ON THE ADOPTION OF THE FEDERAL CONSTITUTION 283 (1881) 

(George Mason).  Hugh Williamson, a delegate from North Carolina to the Constitutional 

Convention, likewise emphasized the importance of the Origination Clause.  See id. at 

189.  Yet the passage of ACA ran afoul of this basic protection.4 

                                                 
4 Federal courts, not just the Senate, have the duty to adhere to the Origination Clause 
(e.g., “whether a bill is ‘for raising Revenue’ or where a bill ‘originates’”). Munoz-
Flores, 495 U.S. at 396; see also City of Boerne v. Flores, 521 U.S. 507, 524 (1997) 
(“power to interpret the Constitution … remains in the Judiciary”). The Senate has an 
interest in minimizing the effect of the Origination Clause.  See, e.g., VI CANNON’S 
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1. As a Tax Under NFIB, ACA Raises Revenue within the Meaning of the 
Origination Clause. 
 

The Origination Clause applies to discrete sections and amendments, asking 

whether the “act, or by any of its provisions” had the purpose of “rais[ing] revenue to be 

applied in meeting the expenses or obligations of the government.”  Twin City Bank v. 

Nebeker, 167 U.S. 196, 202-03 (1897) (emphasis added).  Several provisions of ACA 

raise billions of dollars in new revenue.  See, e.g., Pub. L. No. 111-148, §§ 1501, 10106 

(individual mandate provision); id. § 1513 (employer responsibility provision), 

Defendants concede that the revenue raised by ACA goes into the general Treasury.  

(Defs. Mot. 19)  These exactions imposed by ACA “levy taxes in the strict sense of the 

word,” rather than “incidentally create revenue.”  Nebeker, 167 U.S. at 202.  Thus, even 

if ACA as a whole has other purposes, the ACA provisions at issue – namely, the tax 

penalties – raise revenue under the interpretation by the Court that upheld ACA in NFIB. 

Indeed, ACA is an income tax that cannot plausibly be characterized as a special 

assessment that might escape scrutiny under the Origination Clause.  Unlike special 

assessments, ACA’s taxes are collected in connection with the income tax and in the 

same manner, with annual revenue of approximately $4 billion by 2017.  NFIB, 132 S. 

Ct. at 2594.  Where, as with ACA, the raised funds “go into the Treasury … just exactly 

as do the moneys which arise from tariff taxes or internal revenue taxes or any other 

taxes,” they “would be mingled with and become a part of all the revenues of this 

                                                                                                                                                             
PRECEDENTS OF HOUSE OF REPRESENTATIVES OF THE UNITED STATES §317 (1935) 
(Senate and House in the 68th Congress reached opposite conclusions on whether the 
Origination Clause applied to S. 3674). 
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Government,” and the bill thus “is as completely a revenue bill as it is possible to make 

it.”  VI CANNON’S PRECEDENTS OF HOUSE OF REPRESENTATIVES OF THE UNITED STATES 

§316 (1935) (remarks of Mr. McKellar in support of his successful point of order to table 

a Senate-originated bill).  Moreover, as justified by NFIB under the Taxing Power, 

Section 5000A’s tax penalty is not part of ACA’s governmental program but survives 

solely as a tax.  Unlike in Munoz-Flores and in “Nebeker and Millard [where] the special 

assessment provision was passed as part of a particular program to provide money for 

that program” and where “[a]ny revenue for the general Treasury … create[d] is thus 

‘incidenta[l]’ to that provision’s primary purpose,” Munoz-Flores, 495 U.S. at 399, NFIB 

upheld ACA as tax revenue to the general Treasury, and ACA is thereby revenue-raising. 

NFIB established that the ACA taxes are not direct taxes that must be apportioned 

based on the census.  NFIB, 132 S.Ct. at 2599.  Although NFIB did not go further and 

hold what type of tax ACA actually is, the only other choices are duties, imposts and 

excises (all of which the Constitution requires to be uniform), U.S. CONST. art. I, § 8, and 

income taxes.  U.S. CONST. amend. XVI.  ACA’s taxes must be income taxes because 

they are not uniform, see, e.g., 26 U.S.C. §5000A(e)(1)(B)(ii), (f)(1)(C), (f)(2)(A)-(B); 42 

U.S.C. §300gg-91(d)(8); 29 U.S.C. §1002(32) (“individual” tax); 26 U.S.C. 

§4980H(a)(1) (“employer” tax incorporates criteria from 26 U.S.C. §5000A(f)(2)); see 

also 26 U.S.C. §5000A(f)(2)(A)-(B); 42 U.S.C. §300gg-91(d)(8); 29 U.S.C. §1002(32) 

(criteria incorporated into “employer” tax).   

The government’s citation to United States v. Ptasynski, 462 U.S. 74 (1983) (cited 

by Defs. Mot. 7, 22, 23), to defend the ACA tax penalties’ non-uniformity, is misplaced 
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because “the Uniformity Clause requires that an excise tax apply, at the same rate, in all 

portions of the United States where the subject of the tax is found.”  462 U.S. at 84.  

Uniformity would not allow an excise tax on liquor bottles’ caps to be higher in New 

York than in Kentucky based on New Yorkers’ higher cost of living or greater disposable 

incomes, and it does not allow ACA to do the same thing.  The effect of ACA’s taxes is 

to put Texas (which declined to take payouts under ACA’s Medicaid program and 

declined to set up a state health insurance exchange) against California and New York 

(which embraced ACA’s programs).  This type of Balkanization is what the Uniformity 

Clause prohibits (other than for income taxes).  See Ptasynski, 462 U.S. at 81. 

As a massive, multi-billion-dollar income tax, ACA’s tax penalties do not qualify 

for an exception from the Origination Clause for regulatory programs that simultaneously 

raise funds to support those program.  Munoz-Flores, 495 U.S. at 397-98 (“a statute that 

creates a particular governmental program and that raises revenue to support that 

program, as opposed to a statute that raises revenue to support Government generally, is 

not a ‘Bil[l] for raising Revenue’ within the meaning of the Origination Clause”).  As a 

massive income tax, ACA’s penalties are not merely a “special assessment” that might 

escape Origination Clause scrutiny.  Id. at 398; Nebeker, 167 U.S. at 202-03; Millard v. 

Roberts, 202 U.S. 429, 436-37 (1906). 

The tax penalties under ACA do not qualify for any exceptions from the 

Origination Clause identified by Justice Story, upon which the Supreme Court teachings 

are based.  Justice Story listed several examples of non-revenue bills that might 

“incidentally create revenue” and thereby be exempt from the Origination Clause: 
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(1) “bills for establishing the post office and the mint, and regulating the value of 
foreign coin;”  
 

(2) “a bill to sell any of the public lands, or to sell public stock;” and  
 

(3) “a bill [that] regulated the value of foreign or domestic coins, or authorized a 
discharge of insolvent debtors upon assignments of their estates to the United 
States, giving a priority of payment to the United States in cases of 
insolvency.” 

 
1 J. Story, COMMENTARIES ON THE CONSTITUTION §880, pp. 610-611 (3d ed. 1858) 

(cited by Nebeker, 167 U.S. at 202-03 (1897)).  But Justice Story’s exceptions were all 

based on projects authorized by non-tax constitutional powers, in contrast with ACA.  

And the tax penalties in ACA are far broader in scope and in use – indeed, unlimited in 

use – than the examples provided by Justice Story.  In sharp contrast with the above, 

there is no justification for ACA outside of the taxing power of Congress.  Under NFIB 

the only constitutional basis for ACA is the taxing power, and ACA cannot be justified 

now by citing an unconstitutional purpose.  There is not even any connection between the 

persons paying the tax penalties under ACA, and the use of that money. 

2. Defendants’ Attempt to Avoid the Origination Clause Misses its Meaning. 
 

Defendants postpone discussion of the Origination Clause until the last section of 

their brief, and then rely almost entirely on an argument that ACA is somehow merely a 

regulation rather than a revenue-raising bill, and that ACA’s taxes are somehow immune 

from the Origination Clause on that basis.  (Defs. Mot. 25-29)  But Defendants’ argument 

is doomed by the unconstitutionality of ACA as a regulation under the Commerce Clause, 

and the lack of relationship between the persons paying the taxes and the recipients of the 

benefits.  Munoz-Flores indicated that the Origination Clause would apply if “the 
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program funded were entirely unrelated to the persons paying for the program.”  Munoz-

Flores, 495 U.S. at 400 n.7.  Such is the scenario here: the persons paying the taxes under 

ACA are unrelated to those receiving the benefits.  Plaintiffs have adequate – but ACA-

noncompliant – insurance, and ACA’s taxes on Plaintiffs are “entirely unrelated to the 

persons paying for the program,” id., with no “element of contract” to justify the 

exchange.  Millard, 202 U.S. at 437.   Hence the Origination Clause applies. 

Defendants tacitly concede that the House bill, H.R. 3590, which the Senate used 

to amend and replace with ACA, was not a revenue-raising bill for the purposes of the 

Origination Clause.  Targeted tax exemptions like the House bill’s benefits to military 

personnel do not constitute a “bill for raising revenue” under the Origination Clause.  See 

United States v. Norton, 91 U.S. 566, 567-68 (1876).  Such targeted tax exemptions are 

not revenue-raising, but are “tax expenditures” – a form of spending.  Rosenberger v. 

Rector & Visitors of the Univ. of Va., 515 U.S. 819, 859 (1995) (Thomas, J., concurring); 

see 2 U.S.C. §639(c)(2)-(3) (distinguishing revenues from tax expenditures).  As 

government spending, targeted tax exemptions are not revenue bills. 

 Defendants rely on a decision by the district court of D.C. in Sissel, but that court 

adopted far too narrow a view of the Origination Clause than the Fifth Circuit would.  The 

Sissel court eviscerated the essential safeguard provided by the Origination Clause against 

new taxes, by holding that “so long as the primary purpose of the provision is something 

other than raising revenue, the provision is not subject to the Origination Clause.”  Sissel, 

2013 U.S. Dist. LEXIS 91071, *24.  That interpretation creates a massive loophole to the 

Origination Clause, elevating speculation about legislative intent above the plain meaning 
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and effect of a new law.  Declarations of good intentions cannot immunize multi-billion-

dollar tax hikes, like the provisions in ACA, from the Origination Clause.  As an admitted 

“train wreck” (Compl. ¶ 8), ACA amounts now to little more than a massive tax and a 

government-mandated redistribution of wealth.  The Fifth Circuit has never diluted the 

Origination Clause with the Sissel approach, and the multi-billion-dollar annual transfer of 

wealth away from Texas imposed by ACA’s taxes should not be upheld based merely on 

speculation about legislative intent.  

 So far the Fifth Circuit has mentioned the Origination Clause in only seven 

opinions, from 1985 to 1999.  See Texas Assn. of Concerned Taxpayers, Inc. v. United 

States, 772 F. 2d 163 (5th 1985) (non-justiciable political question), overruled by Munoz-

Flores, 495 U.S. at 389; Tex. Office of Pub. Util. Counsel v. FCC, 183 F.3d 393 (5th Cir. 

1999).  Defendants rely on the latter case to make an unremarkable point that analysis 

under the Origination Clause is different from analysis under the Taxation Clause.  (Defs. 

Mot. 26).  But another portion of the Fifth Circuit opinion in Tex. Office of Pub. Util. 

Counsel is more pertinent here: 

The Munoz-Flores Court does not discuss in great detail the importance, in 
Origination Clause analysis, of some kind of relationship between the payors and 
the beneficiaries. Still, it makes sense that the Court would insist on some link, 
because an assessment on one group for the benefit of a completely unrelated 
group is how courts have distinguished taxes raised for general federal outlays 
from fees raised for specific programs. Otherwise, Congress could always avoid 
the Origination Clause requirement because, in theory, all revenue is raised to 
fund some “particular program.”  Thus, courts must establish some relationship 
between the payors and the beneficiaries to avoid the strictures of the Origination 
Clause. 
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183 F.3d at 428 n.56.  Defendants’ argument here to weaken the Origination Clause was 

implicitly rejected by the Fifth Circuit above. 

 Defendants rely heavily on Millard v. Roberts, which upheld a property tax in D.C. 

to help fund a massive public works project “demanded for the best interest of the 

national capital and by the public at large.”  202 U.S. at 437.  The payers of the tax would 

obviously benefit from the project, and from appreciation in the value of their property by 

virtue of it.  The direct benefit to the taxpayer in Millard, and other cases upholding taxes 

against Origination Clause challenges, is lacking here.  Had the Senate initiated a tax on 

land in Texas to fund a public works project in California, which is more akin to what 

ACA does, then the Origination Clause surely would apply. 

Defendants’ speculation about a legislative purpose behind what has admittedly 

become a “train wreck” is contrary to Fifth Circuit teachings that the plain meaning of a 

statute trumps assertions of legislative intent.  See, e.g., Andrepont v. Murphy Exploration 

& Prod. Co, 566 F.3d 415, 420-21 (5th Cir. 2009) (rejecting “the Ninth Circuit's 

"legislative intent" approach” and emphasizing that “[w]e are required to construe the 

plain meaning of the statute”).  Thus it is not controlling that Defendants insist ACA “is 

to improve the nation’s health care system by reforming insurance markets, reducing the 

number of Americans without health coverage, and controlling costs.”  (Defs. Mot. 27-28)  

The Supreme Court itself in NFIB rejected the expressed legislative intent of 

congressmen, who repeatedly denied that they were imposing taxes, and instead the Court 

upheld NFIB based on the meaning of the statute itself.  Defendants’ quotations to 

legislative findings have no more significance here than in NFIB, which was essentially 
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none.  Many of the legislative findings have been proven to be false anyway, and were 

likely mere political window-dressing at the time.  See, e.g., Pub. L. No. 111-148, § 

1501(a)(2)(D), (E), (G) (false claim that ACA will “achieve[] near-universal coverage by 

building upon and strengthening the private employer-based health insurance system”). 

Defendants argue that the individual mandate (which they call “minimum 

coverage”) and employer responsibility provisions are intended to coerce compliance 

rather than raise revenue, concluding that “[a]s with Section 5000A, Section 4980H will 

thus operate most successfully by generating even less revenue.”  (Defs. Mot. 29)  But if 

that were the real purpose, then the penalties would be higher than they are, and the 

penalty on employers would not have been delayed until 2015.  After all, the higher the 

penalties are and the sooner they are enforced, the greater the coercive effect that 

Defendants claim was intended.  It is because these penalties are revenue-raising measures 

that they are increased in modest steps, just as other tax increases are, in recognition that 

many people (including some congressmen) oppose increasing revenue with big tax hikes. 

Defendants ultimately resort to the fallacious argument that only the House, and 

not the people, may object to a violation of the Origination Clause.  (Defs. Mot. 29-30)  

But obviously House members may not waive, by failing to act, the constitutional rights of 

the people.  House members may not enact an unconstitutional law in any way.  The 

Origination Clause is plainly for the protection of the people, not for the personal welfare 

of House members.  In striking down a federal law passed in violation of the Origination 

Clause, the Southern District of New York emphasized that “[a]ny and all violations of 

constitutional requirements vitiate a statute,” even if they represent merely “this kind of 
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careless journey work” of originating a revenue bill in the wrong body.  Hubbard v. 

Lowe, 226 F. 135, 140 (S.D.N.Y. 1915), appeal dismissed, 242 U.S. 654 (1916).   

B. ACA Is an Unconstitutional “Taking” under the Fifth Amendment. 

ACA is also invalid under the Takings Clause, because ACA compels Plaintiffs to 

pay money directly to other private entities in violation of clear Fifth Amendment 

precedents.  As Justice Harlan restated in his prescient dissent in Plessy v. Ferguson: 

“Very early the question arose whether a State's right of eminent domain could be 
exercised by a private corporation created for the purpose of constructing a 
railroad. Clearly it could not …. The right of eminent domain nowhere justifies 
taking property for a private use.” 
 

163 U.S. 537, 554 (1896) (Harlan, J., dissenting) (quoting Olcott v. The Supervisors, 83 

U.S. (16 Wall.) 678, 694 (1873), emphasis added).  See also Madisonville Traction Co. v. 

St. Bernard Mining Co., 196 U.S. 239, 251-52 (1905) (“That principle, this court has 

said, grows out of the essential nature of all free governments.”).  . 

Defendants insist that the taxing power immunizes ACA against this claim (Defs. 

Mot. 29), but the Bill of Rights limits the taxing power just as it limits every other 

government power.  Nothing in NFIB held that ACA was valid under the Fifth 

Amendment, and Congress can no more use its taxing power to compel private transfers 

of wealth than it could compel speech protected by the First Amendment.  Defendants are 

flatly incorrect in arguing, categorically, that “exercises of taxing power are not takings.”  

Defendants’ own cited authority explains that “the Constitution does not conflict with 

itself by conferring, upon the one hand, a taxing power, and taking the same power away, 

on the other, by the limitations of the due process clause.”  Brushaber v. Union Pac. R. 
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Co., 240 U.S. 1, 24 (1916).  And Chief Justice Roberts emphasized in NFIB itself that 

“any tax must still comply with other requirements in the Constitution.”  NFIB, 132 S.Ct. 

at 2598 (Roberts, C.J., for the Court). 

ACA is analogous to a law that imposed a new tax on everyone who failed to 

donate 1% of their income annually to their local hospitals.  Such a law would be 

unconstitutional as a violation of the Takings Clause, not because Congress lacks the 

power to tax, but because Congress lacks the power to use taxation to compel private 

citizens to transfer their money to other private entities.  Such law may be considered 

highly desirable, and perhaps even enormously beneficial.  But it would clearly be an 

unconstitutional taking, just as ACA is. 

As Plaintiffs use an employee health plan that is not compliant with ACA, they are 

injured by ACA’s tax penalties.  And if they ever converted to a ACA-compliant plan to 

avoid the tax penalties, Plaintiffs would pay higher premiums to subsidize both private 

insurance companies and ACA’s favorable treatment of those with pre-existing 

conditions.  As a result, Plaintiffs would still not get “a fair approximation of the cost of 

the benefits supplied” for that portion of their insurance premiums that insurers take to 

enrich themselves and subsidize low premiums for those with pre-existing conditions.  

Colo. Springs Prod. Credit Ass’n v. Farm Credit Admin., 967 F.2d 648, 654 (D.C. Cir. 

1992) (inner quotations omitted).  Economically, ACA’s exaction easily qualifies as a 

“specific, separately identifiable fund of money” that is subject to the Takings Clause.  
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Eastern Enterprises v. Apfel, 524 U.S. 498, 555 (1998) (Breyer, J., dissenting); accord id. 

at 529 (plurality). 

It is axiomatic that the Takings Clause protects money as much as it protects real 

property.  See R.R. Retirement Bd. v. Alton R.R. Co., 295 U.S. 330, 357 (1935).  A law 

requiring that a portion of a money account be “transferred to a different owner for a 

legitimate public use … could be a per se taking requiring the payment of ‘just 

compensation’ to the” money’s original owner.  Brown v. Legal Found. of Wash., 538 

U.S. 216, 240 (2003).  The portion of Plaintiffs’ premiums that subsidizes insurance 

executives’ salaries, and artificially low premiums for others who have preexisting 

conditions, constitutes a “taking”.  ACA compels some private individuals (including 

Plaintiffs) to support private insurance companies and other private individuals who 

benefit from ACA requirements about covering those with pre-existing conditions.  This 

violates the Takings Clause, because “it has long been accepted that the sovereign may 

not take the property of A for the sole purpose of transferring it to another private party B, 

even though A is paid just compensation.”  Kelo v. City of New London, 545 U.S. 469, 

477 (2005).  See also Texas Rice Land Partners, Ltd. v. Denbury Green Pipeline-Texas, 

LLC, 363 S.W.3d 192, 197, 55 Tex. Sup. J. 380 (Tex. 2012).   

To the extent that private insurers apply Plaintiffs’ funds to subsidize their 

executives’ salaries, and third parties’ insurance premiums, the insurers’ private nature 

cannot insulate ACA from the Fifth Amendment.  Acting through such private 

relationships “does not magically transform general public welfare, which must be 

supported by all the public, into mere ‘economic regulation,’ which can 
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disproportionately burden particular individuals.”  Pennell v. San Jose, 485 U.S. 1, 21-22 

(1988) (Scalia, J., concurring in part and dissenting in part).  Unless such a regime 

provides a remedy for the return of money wrongfully taken – under threat of fine – the 

“statute is unconstitutional … because it does not provide indemnity for what it requires.” 

Missouri P. R. Co. v. Nebraska, 217 U.S. 196, 208 (1910). 

Defendants misplace reliance on another D.C. district court opinion for the 

sweeping statement that “if the government were prohibited from using tax money for the 

benefit of the American people, or if it was required to give the money back, its taxation 

powers would be useless.” Assoc. of Am. Physicians & Surgeons, Inc. v. Sebelius, 901 F. 

Supp. 2d 19, 38 (D.D.C. 2012), appeal docketed as 13-5003 (D.C. Cir.) (quoted by Defs. 

Mot. 20).  That is inapplicable here, as Plaintiffs do not challenge government’s power to 

use tax money to benefit Americans, but to coerce the transfer of wealth directly to others. 

The NFIB Court was unanimous that a tax cannot lawfully violate the Fifth 

Amendment.  NFIB, 132 S.Ct. at 2598 (Roberts, C.J., for the Court); id. at 2624 

(Ginsburg, J.); id. at 2650 (Scalia, Kennedy, Thomas, and Alito, JJ., dissenting).  ACA 

was not narrowly tailored for a legitimate goal, and thus violates the Fifth Amendment. 

CONCLUSION 

For the reasons stated herein, Plaintiffs have standing and the Court has 

jurisdiction over the Complaint, which states a valid cause of action.  Accordingly, 

Defendants’ motion should be denied in its entirety.  To the extent any portion of the 

Complaint is dismissed, then Plaintiffs request that it be dismissed without prejudice and 

with leave to amend to correct any deficiency. 
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