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THE CONTENT OF LIBERTY AND EQUALITY

Roberts v. City of Boston. that racial segregation by law in the public
schools implicated no cquality principle as long as the law scgre-
ansparently irrational as to con-

gating the races was not itselt so tr
a ruling that

stitute a deprivation of liberty without due process
foreshadowed the U.S. Supreme Court’s quite similar pronounce-

ment in its now infamous “scparate but equal” decision of 1390,

Plessy v. Ferguson.

Depending on the level of generality at which one examines
the understanding of those who wrote and ratified the Fourteenth
Amendment, one can find historical evidence for a wide range of
possible understandings of the equality concept that the amend-
ment was meant to enshrine. At the level of specific expectations of
what the amendment would do, there is little evidence to support
tood it to bar, for example, racial seg-
tinvolved in Plessy or racial
ved more than halfa

the claim that people unders
regation by law in railroad cars of the sor
segregation by law in schools of the sort invol
» v. Board of Education. On the other hand, at
understandings of what the
hat the use of law

century later in Brow
the level of more general and abstract
amendment meant, a powerful case can be made t
¢ to another was to be forbidden.

tis difficult on any view to credit
me by jurists as distin-
al argument

to subordinate one rac

Bur, levels of generality apart, 1
the proposition, advanced from time to ti
guished as Supreme Court Justice Scalia (during the or
of the Parents Involved case), that the Equal Protection Clause of the
Fourteenth Amendment states an “absolute restriction”” againstany
government consideration of race in the treatment of individuals,
For unlike the Fifteenth Amendment, which
expressly prohibits racial disenfranchisement, the Fourteenth says
not a word about race, making it all the more remarkable not only
that Justice Scalia could have said what he did but also that Chief
Justice Roberts, writing in 2007 fora plurality of the Supreme Court

in Parents Involoed striking down voluntary public school integration

whatever the purpose.
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